STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 17,718
)
Appeal of )

| NTRCDUCTI ON

The petitioner, who is in a Medicaid financed | ong-term
care facility, appeals a decision by the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
denying hima deduction fromhis nonthly incone for expenses

relating to storage of his househol d goods.

FI NDI NGS OF FACT

1. No formal testinony was taken in this case as the
parties indicated there is no disagreenent as to the facts.
The petitioner is a forty-two year old Vernont man who has
been participating in a programin Massachusetts for persons
with traumatic brain injury since May of 2000. This treatnent
is paid for through the Vernont Medicaid |long-termcare
program As the petitioner has $1,504 per nonth from Soci al
Security income all, except $47.66 for personal expenses, is
paid over to the nursing hone as his share of the nonthly

charge. Medicaid pays the bal ance.
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2. The petitioner lived in an apartnent before going
into the nursing facility and was apparently unable to take
hi s furnishings and bel ongi ngs with hi mwhen he went. He
rented two storage bins near his former honme in Rutland to
store his furniture at a cost to himof $110 per nonth.

3. Al t hough the Departnent notified himsone tinme ago
that he was required to pay all but the anpbunt of the personal
share expense to the nursing home, the petitioner apparently
m sunder st ood this and was paying for storage of his
bel ongi ngs every nonth out of his check. It appears that he
had sonme control over his noney in the past because he had
sone earned incone through a paycheck as well as his Soci al
Security income. The result is that he has run up a debt to
the nursing home at a rate of $110 per nmonth for al npbst a
year.

4. By April of this year, the petitioner had only
Soci al Security income which was paid directly to the nursing
honme from which only $47.66 was reserved for his persona
needs al |l owance. He has been unable to pay the storage fee
since then. He asked PATH in April of 2002 to allow hima
change in his patient share but he was deni ed.

5. A comunity health advocate who is assisting the

petitioner in his transition back to Rutland filed an appeal
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for himon April 11, 2002. At a hearing schedul ed for June
13, the advocate appeared for the petitioner and stated that
he was assisting the petitioner with returning hone in the
near future. At that tinme the case was continued to all ow
PATH to consi der whether the regul ation could allow such a
storage paynent and for the petitioner to provide any

addi tional information needed by PATH

6. When the hearing was reconvened on August 6, 2002,

t he advocate indicated that the petitioner was due to return
to the community at the end of Septenber 2002. He stated that
the petitioner was anxious about retrieving his furnishings
since he had not been able to pay the storage bill for five
nmonths. PATH indicated at that tinme that it would not change
its legal position with regard to deduction of the furniture
st orage expense. The hearing officer explained to the
petitioner's advocate that PATH s regulations require witten
verification fromthe petitioner's physician that he was to
return home within six nonths.

7. Wthin a few days, the advocate provided a letter
fromthe petitioner’s treating psychiatirst confirmng that he
“was expected to return to Vernont within the next six nonths”
and would be residing in a staffed apartnent in Rutland and

woul d have a conprehensive plan for his nmental health care in
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the community. Although this letter used the phrase found in
the regulation (“return within six nmonths”) it did not state
the date of actual return. It is reasonable, however, to find
based on information provided by the advocate who has been
involved in the transition nove of the petitioner since at

| east April of this year that the actual date of return is the

end of Septenber 2002.

ORDER

The decision of the Departnent is reversed.

REASONS
The Departnent has adopted a regulation in the Medicaid
programto allow persons living in long termcare to keep
sufficient noney to maintain their honmes if they are expected
to return within a six-nonth period. Pertinent parts of that
regul ation are as foll ows:
A deduction fromnonthly income may be all owed for

expenses to maintain an individual’s home . . . in the
community for up to six nonths when

A doctor’s statenment shows that the individual . . . is
expected to be discharged fromthe facility within six
months and to return honme i medi ately after discharge.
The Departnent shall require a doctor’s statenment before
granting the deduction and shall require a doctor’s
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statenent again before granting the second three nonths
of the six-nonth deduction.

Shoul d the situation change during this six-nonth period,
the individual’s . . . eligibility for the home upkeep
deduction nust be redeterm ned. The deduction nust be

t erm nat ed when

(a) the hone is sold or rented, or

(b) the individual . . .gives up rented quarters

(c) the condition of the individual . . . will no |onger
permt his/her . . . discharge fromlong-termcare
and return to the home by the end of the six-nonth
peri od.

Medi cai d Manual 413.1

Under the above regul ation, the petitioner could have
unquestionably had an anmpbunt deducted from his patient share
to cover the maintenance costs of an entire apartnment
i ncluding his furnishings for the six nonths prior to his
return to the community fromlong-termcare. There is clearly
a strong intention in this regulation to prevent the | oss of
shelter and bel ongi ngs for persons who are expected to return
to the community in a short period of tine.

The petitioner in this case has given up his apartnent
but has tried to maintain his household furnishings by putting
themin storage. The anount that this has cost himis nuch
| ess than maintaining an entire apartnment. Yet, PATH has

taken the position that it will not allow any deduction for
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mai nt ai ni ng the furnishings al one under the above regul ation.
It has offered no rationale for this interpretation other than
the fact that the regul ati on does not specifically refer to
the storage and mai ntenance of personal furnishings.?

It is an axiomof law that renedial legislation is to be
interpreted liberally to effectuate the purpose of that

| egislation. State v. Therrien 161 Vt. 26 (1993). In that

case the Suprene Court said that “although we usually apply
the plain neaning of |egislation, our overall functionis to
give effect to legislative intent, deriving that intent ‘from
the entire enactnent, its reason, purpose and consequences’ SO
that ‘the letter of a statute or its literal sense nust yield
when it conflicts with | egislative purpose. (citation
omtted)” 1d. at 31.

The purpose of this regulation, so clear fromboth its
text and context, is to preserve for sone period of tine the
ability of the long-termcare resident to return to his prior
[iving situation upon discharge. Preserving a house or

apartnment and the furnishings therein is a conprehensive way

! PATH has al so argued that the portion of the regulation which requires
term nation of the deduction when the “individual gives up rented
quarters” would prevent it from paying for storage because the petitioner
gave up his apartnent. That is a misreading of the regulation since that
section would only stop a deduction for expenses related to paynment on the
rented quarters thensel ves when those expenses were no | onger incurred.
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to acconplish this goal. However, preserving the furnishings
and personal effects alone is no less inportant to a |l ong-term
care patient returning to the community. The |oss of and need
to replace such itenms would present the same psychol ogi cal and
financial detrinment to the returnee as |oss of the physical
space they were in.

There is no reason not to interpret the “hone upkeep”
regul ation as including the upkeep of the furnishings for the
home. To hold otherw se would force persons who only want to
mai ntain their home furnishings while they are in care to
continue to rent expensive |ivable space to achieve that end.
This could certainly cost PATH nmuch nore noney in the long run
than just allow ng a deduction for the nuch | esser cost of
furniture storage.

The final argument offered by PATH is that even if the
regul ati on does cover storage facilities, the petitioner has
not presented evidence that he was to return hone in six
months at the tinme of the April 2002 request.? PATH s
position is that his eligibility can only be determ ned

forward fromthe date of the physician’s verification that he

The “rented quarters” in this case are the rented storage | ockers and they
have never been “given up”.

2 PATH does not argue that the six-nonth period has be the first six nonths
that the individual is in long-termcare. Indeed, PATH s own bulletin 93-
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was returning home which is dated August 6, 2002. This

argunment must be rejected because the only reason the

petitioner’s advocates did not present medical verification in
April of 2002, was that PATH did not request it, apparently
because it believed the petitioner did not neet the
requi renents of the regulation. 1In fact, throughout the four
nmonths that this matter was pendi ng before the Board, PATH
never requested such information fromthe petitioner. The
first tinme the petitioner was aware of this requirenment was
when the hearing officer notified his advocate of the sane at
t he hearing on August 6, 2002. The letter verifying that the
petitioner was returning honme was prepared that very day by
hi s physician. The context of this case nakes it very clear
that the community advocate had become involved in April of
2002 in anticipation of the petitioner’s return to the
community from Massachusetts. Based on these facts, PATH has
an obligation to grant the deduction back to April of 2002 for
a period of six nonths through Septenber of 2002.

The petitioner and his community advocate shoul d be aware
that PATH has no | egal obligation to reduce the petitioner’s

pati ent share before the nonth of request and appeal in Apri

2F, January 15, 1993 nmekes it clear that “the six nmonths do not have to be
the first six nonths follow ng adm ssion to long-termcare.” (See p. 3).
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of 2002.° Any anmounts which the petitioner may owe the
nursing facility in Massachusetts for failure to pay his
entire patient share fromthe inception of his residency

t hrough March of 2001 is a matter between the petitioner and
the facility.

HHH

31In addition, the regulations make it clear that PATHw Il not allow the
deduction for nmore than a six-nonth period. That six nonths has been
consuned by the nmonths from April through Septenber of 2002.



